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QUESTION PRESENTED 


Where a District of Columbia statute exempts from real estate 


taxation: 
"Buildings belonging to and operated by schools, 
colleges, or universities which are not organized or 
operated for private gain, and which embrace the gener- 
ally recognized relationship of teacher and student. ", 
and where an exempt university, prior to the July 1 tax date, purchased 
certain buildings which were, on that tax date, being prepared for an 
intended exempt use, and which intended use did not begin until some 
months subsequent to the tax date, the sole question presented is whether 
such buildings were, on the tax date, being “operated by” that institution 


so as to entitle those buildings to tax exemption prior to their occupancy 


by the University for its educational purposes. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 14520 
and 
14521 
DISTRICT OF COLUMBIA, 
Petitioner, 
Vv. 
THE GEORGE WASHINGTON UNIVERSITY, 
Respondent. 


BRIEF FOR PETITIONER 


PRELIMINARY STATEMENT 

Eight enon concerning real property owned by respondent were 
consolidated for hearing in the District of Columbia Tax Court. This 
appeal, however, involves only Lot 39, Square 102, and Lot 840, SaaS 
96, contained in Tax Court Docket Nos. 1626 and 1629, respectively. 
These two cases now on appeal were consolidated by this Court on June 
24, 1958 for the purposes of filing briefs, the joint appendix and for oral 
awe Accordingly, the matters contained in this Brief and Joint 


Appendix are confined, as closely as possible, to the issues presented by 





the above-mentioned real estate. 
JURISDICTIONAL STATEMENT 

This is a proceeding to review decisions of the District of Columbia 
Tax Court, based upon its Findings of Fact and Conclusions of Law, hold- 
ing that real estate taxes for the fiscal year ended June 30, 1958, in the 
amounts of $1, 724. 72 and $4,994.52, against Lot 39, Square 102 and Lot 
840, Square 56, respectively, were invalidly assessed against respondent, 
and ordering a cancellation of such assessments. The decisions of the 
District of Columbia Tax Court were entered March 11, 1958 (J.A. 37, 
38). Petitions for review by this Court were filed March 19, 1958 (J. A. 
39, 40). 

The jurisdiction of this Court is invoked pursuant to the provisions 
of Section 5 of the Act of December 24, 1942, 56 Stat. 1091, ch. 826 (Sec- 
tion 47-801le, D. C. Code, 1951), and Sections 3 and 4, Title IX of the Act 
of August 17, 1937, 50 Stat. 673, ch. 690, as added by Section 8 of the Act 
of May 16, 1938, 52 Stat. 371, ch. 223, as amended by Section 3 of the Act 
of July 10, 1952, 66 Stat. 544; ch. 649 (Sections 47-2403 and 47-2404, 

D. C. Code, 1951, Supp. VI). 


STATEMENT OF THE CASE 


Respondent University is a corporation having its principal offices 
at 725 Twenty First Street, Northwest, Washington, D. C. (J.A. 1). 
On July 30, 1956, respondent purchased Lot 39, Square 102 (No. 
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14,520), improved by premises 2000 H Street, Northwest, consisting of an 
apartment building known as The Marion Apartment House. (J.A. 8). This 
building is comprised of four stories anda basement, and originally con- 
-tained four five-room apartments on each floor (J.A. 12). - At the time of 
purchase, the apartments were occupied by tenants who vacated, pursuant 
to notice by respondent, by the middle of September, 1956. (J.A. 10). 

As of July 1, 1957, and as of the date of the hearing below on 
February 3, 1958, the building was in the process of being remodeled or 
renovated for intended future use by respondent for administrative and 
instructional purposes (J. A. 6-8, 13). As of these dates the building was 
not occupied by respondent and the: only activity in the building was its 
alteration for future occupancy by respondent (J.A. 24). The contract 
for the renovations was let to Charles H.. Thompkins Company after July 
1, 1957, although work on the Marion Apartment House had begun prior 
to that date. (J.A. 9, 10). : 


The renovations of this building, in general, consisted of modifica- 


tions to the heating plant, removal of partitions, plastering, a new electri- 
cal system, and certain minor repair work. (J.A. 10-12, 14). 

On May 29, 1957, respondent. University acquired Lot 840, Square 
56 (No. 14,521) improved by premises 736. Twenty-Second Street, North- 
west, consisting of an eight-story apartment building then known as the 


Flagler Apartments (J.A. 7, 20, 25).- 
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At the time of acquisition by respondent, this building, also, was 
occupied by tenants, and on May 30, 1957, the Munsey Trust Company, 
as agent for respondent, served thirty-day notices to vacate on approximately 
eighty-five or ninety tenants. On June 30, 1957, some twenty-three tenants 
still remained, and all but three had vacated the building by mid July, the 
last tenant leaving prior to July 30, 1957. Thus, approximately twenty- 
three tenants resided in the Flagler Apartments after July 1, 1957. The 
tenants paid rent to Munsey Trust Company as agent for the University. 
(J.A. 15-19, 27). 

As of July 1, 1957, the actual work of remodeling the Flagler 


Apartments, for the intended use as a dormitory for women students, 


had not begun (J.A. 31, par. 40(c)). It was testified to at the hearing 


below that the only work that had been done to this building prior to June 
30, 1957, was preliminary work, or that which was necessary to prepare 
the premises for alterations (J.A. 17, 18, 26, 27). Certain floor plans 
were submitted to respondent by the architects, an inspection of the build- 
ing was conducted by Charles H. Thompkins Company, and, as some of 
the tenants vacated their apartments, removal of fixtures and recapping 
plumbing lines was begun. With the exception of a contract for plans with 
the architect, no contracts had been entered into as of July 1, 1957, for 
the proposed remodeling of the Flagler building (J.A. 18, 27, 31). 

On or about September 12, 1957, one-half of the Flagler building, 





5 
now known as Dolly Madison Hall, was occupied as a dormitory (J.A. 20, 
28). 

Real estate taxes for the fiscal year ended June 30, 1958, in the 
amounts of $1, 724.72 and $4, 994.52 were assessed on September 1, 1957, 
against Lot 39, Square 102 and Lot 840, Square 56, respectively (J. A. 31, 
32). 

On March 11, 1938, the District of Columbia Tax Court concluded 
that the buildings in question were, on July 1, 1957, being “operated by" 
respondent University (J.A. 34, 36). The Tax Court concluded that the 
real estate taxes were erroneously assessed and entered decisions for - 
respondent (J.A. 38). 

This appeal followed. 

STATUTE INVOLVED 

Section 1(j) of the Act of December 24, 1942, 56 Stat. 1089, ch. 

826 (Section 47-801a (j), D. C. Code, 1951), provides, in pertinent part: 
"* * * That the real property exempt from taxation 


in the District of Columbia shall be the following and 


none other: 
* * 2 


"(j) Buildings belonging to and operated by schools, 
colleges, or universities which are not organized or 
operated for private gain, and which embrace the gener- 
ally recognized relationship of teacher and student." 
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STATEMENT OF POINTS 

The District of Columbia Tax Court erred in granting exemption 
from taxation to respondent on two of its buildings which were, as of 
July 1, 1958, in the process of being prepared for an intended future use. 

SUMMARY OF ARGUMENT 

Respondent, George Washington University, prior to July 1, 1957, 
purchased two apartment buildings near its campus for the stated purpose 
of converting one into administrative offices and the other into a dormitory. 
On July 1, 1957, one of these buildings was undergoing renovation by a 
private contractor, while only plans and preparatory work had been com- 
pleted on the other structure. On July 1, 1957, neither building was 
actually used or occupied by respondent for offices or student living 
quarters, nor did occupancy therefor take place until some three to six 
months later. 

The Tax Court erred in holding that these buildings were, on July 
1, 1957, “operated by” respondent University for its purposes, In so hold- 
ing, the Tax Court relied upon jurisdictions that, in general, follow a 
liberal construction of tax exemption statutes, which jurisdictions interpret 
"use" for an exempt purpose to include prospective or intended use. This 
and many other jurisdictions follow the rule of strict construction of 


exemption statutes. 


Even a liberal interpretation of the District exemption statute does 
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not permit the conclusion that the words “operated by" pertain to build- 
ings intended, at some future unascertained date, to be used for an ex- 
empt purpose. Congress clearly did not intend such a broad and sweeping 
connotation and had it so intended, it could and wuld have included statu- 
tory language to that effect. 

The decision of the Tax Court makes ownership and not use the 
test for tax exemption. The mere contemplation by a tax exempt organiza- 
tion of an intended use of property which it owns would apparently be 
sufficient, under the Tax Court's ruling, to warrant a tax exemption: 

The decision of the District of Columbia Tax Court in cancelling 
the assessments against respondent's real property was erroneous and 
should be: reversed. ee 

| ARGUMENT 
Buildings undergoing preparation at the beginning of 
the tax year for a prospective exempt use are not 
“operated by" a tax exempt organization within the 
purview of the real estate tax exemption statute. 

Real property taxes were assessed against two properties owned 
by respondent as the result of a determination by the Finance Officer, D. C., 
that those properties were not occupied by petitioner as of July 1, 1957, but 


were merely being prepared for a prospective use, and thus were not “oper- 


ated by” respondent within the meaning of Section 1(j) of the Act of 1942, 


supra. 
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The District of Columbia Tax Court held, however, that 
"* * * if on the tax date (here July 1, 1957) property 

belonging to a favored institution is dedicated or committed 

to operation or use by the commencement of the construction 

of a suitable structure, it can be said to be 'operated' by the 

owning institution and entitled to exemption." (J.A. 34), 
and applied this conclusion to both buildings in question here, even though 
actual work on one of the properties had not begun until after the tax date 
(J.A. 36). 
| It is the established rule in this jurisdiction, as in most other 
jurisdictions, that the tax status of real property is determined as of July 
ist of each year, and this status ''* * * remains throughout the tax year 
as it was at the beginning of each year unaffected by a change in the use 
of the property during the tax year." Washington Mosque Foundation v. 
District of Columbia (D.C. BTA No. 969), 74 W.L.R. 1189. See also 
Congregational Home of District of Columbia v. District of Columbia, 
92 U.S. App. D.C. 73, 202 F. 2d 808; 2 Cooley, Taxation, 4th Ed., 


page 1499, Sec. 712. Thus, any use of real property by respondent sub- 


sequent to July 1, 1957, would not be material here for the purpose of 


determining whether that property, on July 1, 1957, was entitled to ex- 
emption under Section 1(j) of the exemption statute, supra. 
It is also well settled in this and many other jurisdictions that 


tax exemption statutes are to be construed strictly. In Washington 


Chapter of the American Institute of Banking v. District of Columbia, 
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92 U.S. App. D.C. 139, 141, 203 F. 2d 68, this Court stated: 
"Exemptions from taxation are strictly con- 
strued against those claiming the exemption, even 
if the claimant is a charitable or educational insti- 
tution, because such exemptions are in the nature 
of a renunciation of sovereignty, and are at war with 
sound basic tax philosophy which requires a fair 
- distribution of the burden of taxation," 
In this connection, see also Ford v. Delta & Pine Land Co., 164 U.S. 
662, 17S. Ct. 230, 41 L. Ed. 590; Chicago Theological Seminary v. 
eee ttt Seminary 
Illinois, 188 U.S. 662, 23S. Ct. 386, 47 L. Ed. 641; Hale v. Iowa 
State Board of Assessment and Review. 302 U.S. 95, 82 L. Ed. 72, 
eee ea ee 


08 S. Ct. 102; Helvering v. Northwest Steel Mills, 311 U.S. 46, 49, 


85 L. Ed. 29, 61S. Ct. 109; Hebrew Home for the Aged v. District 
, . ES — 


of Columbia, 79 U.S. App. D.C. 64, 142 F. 2d 573; Combined Congre- 
gations of the District of Columbia v. Dent, 78 U.S. App. D.C. 254, 
140 F. 2d 9. Only by an extremely liberal application of the District 
exemption statute could it be found, as did the Tax Court, that the build- 
ings in question were being operated by respondent on the tax date, July 
1, 1957. 

Cases relied upon by the Tax Court in support of its decisions 
(J. A. 34) follow, in general, a liberal rule of construction of exemption 
statutes. The existence of this line of authority was noted by the Supreme 
Court of California in the case of Cedars of Lebanon Hospital v. Los 


Angeles County, 35 Cal. 2d 729, 221 P. 2d 31, which court, in rejecting 
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those authorities, held that a building under construction was not "used 
exclusively for hospital purposes", and, therefore, was not entitled to 
exemption. The California court interpreted the statutory word "use", 
to mean “actual use" as differentiated from an "intention to use"’ the 
property in a designated manner. The Hospital had urged that considera- 
tion should be given to the progress that had been made on the construc- 
tion work, that it had proceeded diligently with this work, and that the 
building was, in fact, finally used for an exempt purpose upon its com- 
pletion. The court disposed of these contentions by saying, at page 40: 
"* * * But these considerations attesting to the 

exercise of the institution's good faith in carrying 

out its building program are wholly immaterial 

under the welfare exemption law, where the language 

plainly makes use of the property the basis of the 

exemption, and manifestly an incompleted building 

cannot meet that condition. Such matters of bona 

fide intention as well as acts on the part of the 


qualifying institution have been recognized in de- 
cisions by courts which are committed to the 


doctrine of liberal construction of tax exemption 
statutes. * * *"", (Emphasis supplie 
The Supreme Court of California then cited several cases as repre- 


sentative authorities for the liberal view, among which was the case of 


El Jebel Shrine Ass'n v. McGlone, 93 Colo. 334, 26 P. 2d 108, relied 


upon by the District of Columbia Tax Court in the instant case (J.A. 34), 
and commented: 


"* * * But the reasoning of such decisions is 
without force under the rule of strict construction 
followed in this state and in most of the other states. 
* * *| (Emphasis supplied) 
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In the El Jebel case, supra, the Colorado court, in interpreting a statute 
exempting buildings "used solely and exclusively" for charitable purposes, 
allowed the exemption where a building foundation had been erected with the 
intention of completing a structure to be utilized for charitable purposes. 
In its. opinion, recognizing, as did the California court in the Cedars of 
Lebanon case, supra, that a conflict of authority on this issue exists, 
the Supreme Court of Colorado stated, at page 109: 


"* * * The decisions of the courts of last resort 
of the states of the Union are not uniform as to the 
scope and effect of statutory and constitutional pro- 
visions in substantially the same or similar language 
contained in our Constitution and statate upon this ‘sub- 
ject. The courts of some of the states interpret such 
provisions strictly and others liberally. own 
aeci sions THe eee aS 


decisions unquestionably are liberal. * * *,; 


“The argument of counsel for the defendants in 
error, which, in substance is a plea for the adoption 
by this court of the strict rule of construction, which, 
if approved, would be contrary to our previous de- 
cisions on this important subject, does not meet with 
our approval, and we are not disposed to depart from 
such decisions upon the controlling question involved 
in this case. * * *."" (Emphasis supplied) © 


Cf., City and County of Denver v. George Washington Lodge Ass'n., 121 


Colo. 470, 217 P. 2d 617. 

The El Jebel case is, therefore, inapplicable to the instant case 
in that, as quoted above, the Colorado court expressly stated that Colorado 
follows the liberal rule of construction, while this Court, like the Supreme 


Court of the United States and the courts in many other jurisdictions, has 
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adhered to the rule of strict construction of exemption statutes. 

It should be noted at this point that the majority of the cases per- 
taining to the issue here involved turn on the particular state court's 
interpretation of the word "use" as it appears in the state exempting 
statutes, while the District statute exempts buildings owned and “operated 
by” the institution in question. The distinction is, however, not material 
to the question in this case. "Use" and “operate” are similar in their 
significance. 29 Words & Phrases 143 (1958, Cum. Supp.). The case 
of Howard University v. District of Columbia, 81 U.S. App. D.C. 40, 

41, 155 F. 2d 10, cert. denied 329 U.S. 739, 91 L. Ed. 638, 67S. Ct. 
53, while distinguishable on its facts from the cases now before this Court 
in that it involved income-producing property, sets forth the following 
applicable principle: 

"* * * It is the use to which property is put and not 


the use to which the profits from its use are put which 
determines the right to exemption and to this perhaps 


should be added that it is the present use and not the 
intended use in the future which is controlling. * * *", 
Emphasis supplied). 


Further, in Southern California Telephone Co. v. Los Angeles Co., 212 


Cal. 121, 298 P. 2, cited with approval in the Cedars of Lebanon case, 
supra, the court upheld a gross receipts tax on a public utility on the ground 
that certain buildings which were under construction for the intended use 
asa telephone company building were not entitled to exemption from:such 


tax as “operative property" under the terms of the statute. The court stated, 





at page 11: 


"* * * We accept the proposition that property which 
is necessary for the efficient operation of the business, 
and is available for use, is operative property whether 
actually placed in use or not. 


"The properties involved herein come within an 
entirely different classification, for they are neither 
used nor available for use in the business. * * *. Here, 
however, the property cannot be called upon until its 
completion, and this fact is, we believe, fatal to the 
claim that it is operative property. Viewing it in the 
light of the constitutional requirement, the uncompleted 
building is in exactly the same position as a bare piece 


of land purchased and held with the intention of constructing 
a building thereon. * * *, * * * we could hardly find a 


more appropriate analogy to the situation presented by 
the instant case, that of an uncompleted building. (1) It 
is not used in the business; (2) it is not available for use 
in the business. It is intended to be so used, but this is, 
as we have seen, admittedly immaterial." (Emphasis 
supplied) 


In this jurisdiction, the controlling criterion is set forth in Bethel 


Pentecostal Tabernacle Inc. v. District of Columbia (D.C. Mun. App., 


1954), 106 A. 2d 143, 145. It was held in that case that a building which 
was being cleaned up in preparation for renovation of the property for use 
as a church building, and in which occasional prayer and group singing 
took place, was not exempt under a District statute as a church building 
primarily and regularly used for public religious worship. That case, 
also, turned on the question of concurrence of ownership and use (not 
involved in the case at bar), but the Court there, nevertheless, based 


upon a factual situation not unlike that concerning respondent here, held 





as follows: 
x * * To hold that property which is being pre- 
pared for use as a church is the same as property 


which is being used as a church would be a distortion 
of the plain language of the statute."" (Emphasis 


supplied) 

This view has ample support in other jurisdictions. It immediately be- 
comes apparent that an even greater distortion would occur in the in- 
stant case if the statutory language, “operated by” were read as "com- 
mitted, dedicated or intended to be operated by™ the institution in ques- 
tion. Thus, in effect, the Tax Court did not construe the pertinent pro- 
vision of the exemption statute, but extended and enlarged the clear in- 
tendment of that statute without legislative authority to do so. Manifestly, 
had Congress intended the allowance of such a sweeping exemption as was 
created by the Tax Court, it could easily have included the appropriate 
language in the exemption statute, supra. 

As hereinbefore stated, many other courts support the general 
proposition that a prospective use of property for an exempt purpose 
does not warrant a present tax exemption, and that "use" contemplates 
an actual, direct and immediate use as differentiated from a mere in- 
tention ultimately to use the property for a particular purpose. In this 
connection see Institute of Holy Angeles v. Borough of Ft. Lee, 80 N.J. 


ee Se 


Law 545, 77 A. 1035; Borough of Longport v. Bamberger Seashore Home, 


91 N.J. Law 330, 102 A. 633; Young Women's Christian Ass'n of 
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Philadelphia v. Monmouth County Board, 92 N.J. Law 330, 105 A. 2d 
726; Young Men's Christian Association of the Oranges v. City of Orange, 
3N.J. Misc. R. 404, 128 A. 580; First Baptist Church of San Fernando . 
v. Los Angeles Co., 113 Cal. 2d 392, 248 P. 2d 101; Pfeiffer v. Jenkins, 
141 Ohio St. 66, 146 N.E. 2d 767; Mullen v. Commissioners of Erie 
County, 85 Pa. 288; Orthodox Hebrew Board of Education v. Tax Com- 
missioner of Ohio, 155 Ohio St. 380, 98 N.E. 2d 834. 

Thus, in Institute of Holy Angeles, supra, the New Jersey court 
stated that it was not even necessary to apply Strict construction of the 
exemption statute since "the material construction of the language forbids 
the exemption" of a building intended for a charitable purpose but not, 
on the assessment date, actually used for that purpose. See also the 
Cedars of Lebanon case, supra, at page 39. Similarly, in the Borough 
of Longport case, supra, exemption of a building intended to be used for 
charitable purposes but, under construction on the tax date, was denied. 
Also, strict construction was applied in the Young Men's Christian Associa- 
tion case, supra, and exemption of a building unfinished on the tax date 
and, therefore, not actually and exclusively used in the work of the 
Association, was denied. 

In the instant case there is no contention by respondent that the 


buildings in question were, in fact, utilized by the University on or before 


the tax date, July 1, 1957, as offices or as dormitories, respectively. 
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To the contrary, 2000 H Street, the Marion Apartment House, was, on 


the tax date, and for some months subsequent thereto, undergoing renova- 
tions. With respect to 736 22nd St., the Flagler Apartments, only pre- 
liminary work had begun as of the tax date and, on that date, a number 
of tenants still resided therein. Some of the cases which would tend to 
support the Tax Court's holding herein on the theory that a building being 
prepared for an exempt use is “used" within the language of the particular 
exemption statute, base their holdings, in part, upon a consideration of 
evidence as to use subsequent to the tax date. See for example, Applica- 
tion of Thomas S. Clarkson v. Memorial College of Technology, 274 App. 
Div. 732, 87 N.Y.S. 2d 491, affirmed 300 N.Y. 595, 89 N.E. 2d 882. 
Under the rule in this and many other jurisdictions, evidence as to acti- 
vities subsequent to the tax date would not be proper factors for considera- 
tion. See Parlton v. United States, 64 App. D.C. 169, 75 F. 2d 772, 
Washington Mosque Foundation, supra. : 
One of the cases relied upon by the Court below (J. A. 34), that 
of Dougherty v. The City of Philadelphia, 112 Pa. Super 570, 172 A. 
177, 180, cited in the Cedars of Lebanon case, supra, supports the Dis- 
trict’s position. That case recognized the rule which is, as heretofore 
stated, applicable to this and most jurisdictions, that property not ex- 
empt ‘at the beginning of the tax year is liable for taxes for the entire 


year, even though at some later date during the same year it is used for 
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an exempt purpose. The pertinent exemption statute there requires 
"actual use and occupation”. The court denied exemption of property 
not previously exempt from taxation on which was contained a structure 
intended for a cathedral but unfinished on the tax date. On the other 
hand, the court allowed exemption of other property which had already 
acquired an exempt character. Of considerable significance is the 
court's holding in this latter connection: 


"Where real estate has acquired a definite charac- 

ter disclosing a devotion to and a use and occupation for 

a purpose entitling the owner to exemption, such charac- 

ter is not changed by the doing of things ordinarily essential 

to its use for the charitable purpose. Repairs, restora- 
’-tions, and enlargements are not indicative of an intention 

to cease to use the land for the purpose for which it has 

been previously employed and do not constitute an abandon- 

ment or a ceasing to devote the premises to a purpose re- 

quiring that it be exempt fromtaxation. They are but usual 

and ordinary essentials to such use. We are of the opinion 

that, where a building has acquired a definite character of . 

a nature that entitled it to exemption and it becomes necessary, 

whether by reason of fire or to increase its facilities, to re- 

build the building, and such rebuilding is done with reasonable 

dispatch, it may not be said that such premises have ceased 

to have the character which entitles the owner to exemption." 

(Emphasis supplied) 


Clearly, the buildings owned by respondent, George Washington 
University, had not acquired an exempt character prior to July 1, 1957. 
Respondent, therefore, submits that the better-reasoned authorities, 


including decisions of this Court and of the Municipal Court of Appeals for 


the District of Columbia, many of which are cited herein, support the pro- 


position that ownership with mere intentions, well-grounded plans and hopes, 
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even coupled with certain activities purporting to carry out those inten- 
tions and plans, cannot confer tax exemption. It is difficult to perceive 
how, even under a liberal interpretation of the tax exemption statutes, as 
adopted by the jurisdictions relied upon by the Tax.Court, the District 
statute requiring that a building be “operated by" an exempt institution 
can be interpreted to embrace property which is expected to be devoted 
to an exempt purpose. The pertinent statute is clear and unambiguous. 
No evidence or indication exists of any congressional intent that the 
words "operated by” should be so broadly construed and extended as to 
relieve a given institution from real estate tax liability on the basis of 
a stated intention to use property for an exempt purpose at some future 
date. The statement by the court in Mullen v. Commissioners of Erie 
County, supra (85 Pa. 288, 292) is pertinent here. 

"* * * It is thus clear, from both the constitution 


and the law, it is the use, not the building, which de- 
fines the exemption. But the use which is made of a 


lace is a present fact, not something ideal or in con- 
templation merely. ** * A building intended for a church 
may never be finished, or its use may be c ed. 
what principle, under the new constitution, should the 
property be exempted from taxation before it can be used, 


when it is the use only which gives it a title to exemption?" 
(Emphasis supplied) 


1 See District of Columbia v. Young Men's Christian Association, 95 
U.S. App. D.C. 179, 221 F. zd 56, where the Association had under 

construction an eleven story building, two stories of which were sub- 
sequently leased commercially. 
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Also, in Society of Cincinnati v. Exeter, 92 N.H. 348, 31 A. 
2d 52, the court denied exemption of a partially restored historical 
structure on the ground that it was not, within the purview of the statute, 
occupied by the institution for its charitable purposes, saying, at page 54: 
'* * * The building now has no actual use. The 
trial court declined to find the claimed purpose of its 
eventual use as 'a public historical museum", on the 
. ground that the public is entitled to no rights to such 
use. But if such a purpose might be found, at best 


the use is prospective. There is, and has been, none 
either in aid of the final purpose or directly for that 


purpose. The statute contemplates occupancy as more 
than bare possession. Such possession is not an exist- 


ing use for the owner's purposes, even with a plan and 
purpose of future use therefor. Clearly, if the building 


_were rented, it would be taxable, and it is no less so 
while it remains indefinitely idle." (Emphasis supplied) 
Neither the taxing authorities nor respondent could ascertain 
as a certainty on July 1, 1957, the use to which the buildings exempted 
by the Tax Court would be put by respondent subsequent to July 1, 1957. 
"Intentions" of an organization or an individual are nebulous and can be 
easily declared. They are extremely difficult to refute except, possibly, 


in retrospect. : They are binding on no one and can therefore be readily 


modified or abandoned altogether. ~ Thus, under the Tax Court's interpre- 


tation of the statute, respondent or any other tax exempt organization could 


2 Respondent itself has changed its intention. See Joint Appendix pages 
45-59, in United States Court of Appeals, Docket Nos. 13, 386 to 13, 389, 
decided March 21, 1957, 100 U.S. App. D.C. 140, 243 F. 2d 246. 
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take several years to renovate a structure "intended" for its purposes, 
and then, shortly before or even after completion due to a change in its 
needs or plans, or due only to an attractive proposal, sell or rent the 


structure. A substantial profit (or income) could thus be realized, en- 


hanced by the enjoyment by respondent of tax-free use for the several 


years during which the only “occupants” were, at the most, a contractor's 
work-crew; 2 tax-free use which would be, in the final analysis, borne 
by the taxpayers of the District of Columbia who would have realized no 
benefit whatsoever from this "intended" use of the structure. 
CONCLUSION 

It is respectfully submitted that the decisions of the District of 
Columbia Tax Court cancelling assessments of real estate taxes against 
_ ‘respondent for the fiscal year ended June 30, 1958, were incorrect and 
should be reversed. 

Respectfully submitted, 


CHESTER H. GRAY, 

Corporation Counsel, D.C., 
MILTON D. KORMAN, 

Principal Assistant Corporation 
Counsel, D.C., 

HENRY E. WIXON, 

Assistant Corporation Counsel, D.C., 
DOUGLAS H. MOORE, JR., 
Assistant Corporation Counsel, D.C., 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 
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DISTRICT OF COLUMBIA TAX COURT 


THE GEORGE WASHINGTON UNIVERSITY, 
Petitioner, 
vs. Docket No. 1626 


DISTRICT OF COLUMBIA, 


ee Nee Nee Nee ee Ne Nee ee ee” 


Respondent. 


FILED NOV 26 1957 
District of Columbia 
Tax Court 
PETITION 

The above-named petitioner appeals from assessment of taxes 
against it and avers as follows: 

1. Petitioner is a corporation with its principal office at 725 21st 
Street, N.W., Washington 6, D. C. 

2. The taxes in controversy are real property taxes for the 1958 
fiscal year in the total amount of One Thousand Seven Hundred Twenty-four 
Dollars and Seventy-two Cents ($1724.72). The statements of taxes due 
were dated on or about September 1, 1957, as will appear from copies 
thereof attached hereto as "Exhibit A". No tax was paid nor was such tax 
required to be paid by petitioner by virtue of the provisions of Section 
47-801(e) of the Code of Laws of the District of Columbia. The real prop- 


erty, which is the subject of the tax, is located within the District of 





Columbia and is known as 
LOT AND SQUARE REAL PROPERTY TAX 
Lot 39, Square 102 $1724. 72 
3. The assessment of taxes is based upon the following error: 
The Commissioners of the District of Columbia erred in holding 
that the real property was not exempt under pertinent provisions of the 
District of Columbia Code. 
4. The facts upon which petitioner relies as the basis of this pro- 
ceeding are as follows: 


a. Petitioner is a corporation chartered by Congress 


February 9, 1821, and is engaged in the operation of a 


university, with its principal facilities located in down- 
town Washington in the District of Columbia, bordered 
roughly by Pennsylvania Avenue, N.W., 20th Street, N.W., 
F Street, N.W. and 24th Street, N.W. 

b. Petitioner has an enrollment of ten thousand 
(10, 000) students and a staff in excess of two thousand 
(2,000) individuals, a large number of whom commute 
to and from the University in private automobiles. 

c. On July 1, 1957, the premises were being con- 
verted and renovated by petitioner for use as office space 


for the Alumni Office, Office of Educational Counselling, 





Office of University Development and for various service 

functions of the petitioner. 

WHEREFORE, petitioner prays that this Court hear the proceeding, 
and cancel the assessments against said real property and exempt peti- 
tioner from the payment of real property taxes upon such real property. 

3 ca * 
Docket No. 1629 
FILED NOV 20 1957 
District of Columbia 
Tax Court 
PETITION 

The above-named petitioner appeals from assessment of taxes 
against it and avers as follows: 

1. Petitioner is a corporation with its principal offices at 725 


21st Street, N.W., Washington 6, D. C. 


2. The taxes in controversy are real property taxes for the 1958 


fiscal year in the total amount of Five Thousand, Four Hundred Forty- 
three Dollars and Thirty-eight cents ($5, 443.38). The statement of taxes 
due were dated on or about September 1, 1957, as will appear from copies 
thereof attached hereto as "Exhibit A". No tax was paid nor was such tax 
required to be paid by petitioner by virtue of the provisions of Section 
47-801(e) of the Code of Laws of the District of Columbia. The real 
properties, which is the subject of the tax, are located within the District 





of Columbia and are known as 
LOT AND SQUARE REAL PROPERTY TAX 
Lot 840, Square 56 $4994. 52 
Lot 800, Square 77 230.32 
Lot 801, Square 77 218.54 
3. The assessment of taxes is based upon the following error: 
The Commissioners of the District of Columbia erred in holding 
that the real property was not exempt under pertinent provisions of the 
| District of Columbia Code. 
4, The facts upon which petitioner relies as the basis of this 
proceeding are as follows: 
159 a. Petitioner is a corporation chartered by Congress 
February 9, 1821, and is engaged in the operation of a 


university, with its principal facilities located in downtown 


Washington in the District of Columbia, bordered roughly 


by Pennsylvania Avenue, N.W., 20th Street, NW., F_ 
Street, N.W., and 24th Street, N.W. 

b. Petitioner has an enrollment of ten thousand (10, 000) 
student and a staff in excess of two thousand (2, 000) individuals, 
a large number of whom commute to and from the University 
in private automobiles. 


c. Petitioner has inadequate dormitory facilities for the 





+) 


students and on July 1, 1957, the premises on Lot 840, 

Square 56 were being converted for use as a dormitory 

for use by 192 women students of the university and the 

aereniges on Lot 800 and Lot 801, Square 77 were used 

as a dormitory for 20 women students of the petitioner. 

WHEREFORE, petitioner prays that this Court may hear the pro- 
ceeding, and cancel the assessments against said real property and exempt 
petitioner from the payment of real property taxes upon such real property. 
* * cd 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


‘Docket No. 1626 
Docket No. 1629 


Washington, D:; C. 
February 3, 1958 


Pursuant to notice, the above matter came on for hearing at 10:00 


te 


* * 


12 HENRY W. HERZOG 


was called as a witness on behalf of the petitioner, and having been first 


duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 





BY MR. EUWER: 

Q. Would you state your name and address, please, sir? A. I 
am Henry W. Herzog, treasurer of George Washington University. My 
office is at 725-21st Street, Northwest. 

xe * x* 
33 Q. With respect to Docket 1626, do you know how lot 39, Square 
102, was used July 1, 1957? A. 39, 102? 

Q. 39, 102, yes. A. 39, Square 102, is a four-story and base- 
ment building, that on July 1, 1957, was being renovated for University 
use as administrative offices, and for instructional purposes. 

* * * 

THE COURT: All right, go ahead. 

What is the address of this lot? 

THE WITNESS: This is 2000 H Street, Northwest. 


THE COURT: What did you say on July 1, 1957? 


THE WITNESS: On July 1, 1957, it was being remodeled, it was an 


apartment house which the University purchased in July, 1956, and it is 
being remodeled for use by the University for administrative and in- 
structional purposes. 
* * 
THE COURT: All right, go ahead. 


What is the address of this lot? 
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THE WITNESS: This is 2000 H Street, Northwest. 

THE COURT: What did you Say on July 1, 1957? 

THE WITNESS: On July 1, 1957, it was being remodeled, it was 
an apartment house which the University purchased in July, 1956, and it 
is being remodeled for use by the University for administrative and in- 
structional purposes. 

34 THE COURT: Well, what is the condition now? 

THE WITNESS: Well, now it is still in the process of being 

remodeled. 
* 
BY MR. EUWER: 

Q. Now with reference to Docket 1629, on July 1, 1957, do you 
know how lot 804, square 06, was used? A. I do. 

Q. How was it used? A. Testifying from my own personal knowledge, 
lot 804 in square 56, on July 1, 1957, was used as a dormitory for women. 


Q. Now with respect -- 


THE COURT: What size building is it, or what size is the lot? 


THE WITNESS: It is an eight-story building, with about ninety 
rooms. | 

THE COURT: Was it formerly an apartment ? 

THE WITNESS: Yes, sir, it was formerly the Flagler Apartment 


house. 
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42 THE COURT: Was it converted July 1, 1957? 


THE WITNESS: It was in the process of being converted July 
1, 1957. 
* * 
CROSS EXAMINATION 
BY MR. MOORE: 
* *x * 
50 Q. Now with respect to Docket 1626, Mr. Herzog, for your 
record there, that wouldbe lot 39, square 102. I believe you testified 
that is 2000 - H Street, Northwest? A. Lot 39, square 102, yes. 

Q. LIbelieve you also testified it is being used or was being con- 
verted as of July 1, 1957, for -- what was that use? A. For use as 
| administrative and instructional purposes. 

Q. I take it the place is still in the process of being renovated? 
31 A. Yes, sir. 

Q. How large a building is that? A. That is a four-story and 
basement building. It was formerly an apartment house, formerly known 
as the Marion Apartment House. 

Q. When was this building acquired by the University? A. This 
building was purchased by the University on July 30, 1956. 

Q. Who is doing the renovation, is it private? A. The renova- 


tions are being done by Charles H. Thompkins' Company. 
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Q. When was the contract for that entered into, sir? A. I don't 
have that information. I might say that it was originally the plan of the 
University to do this remodeling itself, and we started remodeling the 
first floor, and we then found that it wasn“t feasible for the staff, which 
we maintain at the University to do the whole job, so then we turned it 
over to the Thompkins Company. But Thompkins have been working in 


there now for some time. 


* * * 


THE COURT:: Can't you give whether it was before or after July 


THE WITNESS: It was after July 1, 1957. 

BY MR. MOORE: : 

Q. What was that, what was after July 1, the contract? A. The 
contract was let after July 1, 1957. 

THE COURT: : Contract with whom, Thompkins? 

THE WITNESS: Yes, sir. : 

> BY MR. MOORE: 

Q. ~ watt then, specifically, when were the renovations or remodeling 
begun, on the premises? A. I don't have that information with me. A permit 
was issued, however, by the District Building, on the first floor and that is | 
a matter of record. I don't happen to have that with me. 


Q. Your records, or would you have records showing when the 
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remodeling was begun and when the contract was entered into? I don't 
mean with you today, but are there such records? A. The records are 
available, but as I pointed out earlier, we began the work there before 
the contract with Thompkins, because we started doing the work ourselves. 
THE COURT: When did you start doing the work? 
THE WITNESS: I don't have that information with me. 
* * *x 
BY MR. MOORE: 
Q. I believe you stated the building was purchased, July of 1956? 
Is that correct? A. Yes. It was purchased on July 30, 1956. 
Q. And was the building occupied, that is by tenants, at that time? 
A. The building was occupied by tenants at that time. 
Q. Do you know when it was vacated? A. Notice was given to the 
tenants immediately following our purchase to vacate and they vacated. 


Q. Do you know when that occurred, when the building was vacated? 


A. From recollection, I would say that the building was vacated around 


_ the middle of September of 1956. 

Q. Now you referred to renovations on the first floor. .When were 
they started? A. Work started shortly after the University acquired the 
property. A contract was entered into with a steamfitter to continue the 

- centralized heating system which we have in that square into this building, 


_ tying it in with Stockton Hall, which is immediately adjacent, and some 
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work has been going on there ever since that time. 

Q. Now oo mentioned that the, as far as you could tell, the last 
tenant was out of there some time in September of 1956, which would be 
54 roughly a couple of months after the premises was purchased by the 
University. With that in mind, can you tie that down a little closer as to 
when this construction began? A. Iam sorry I can't.’ I don't have the 
information here and I don't recollect when it started. 

Q. Would you say it was before the first of the year, 1957, or 
prior to that time? A. I would say that it was in the early part of 1957. 

Q. Aside from what you just mentioned as to heating system, can 
you tell us what these renovations consisted of, or consist of, I should say. 
A. You mean at the present time? 

Q. No, what do they entail, what was necessary to do to them? 

A. Well, I don't have the plans here of the first floor, but that did necessi- 


tate the removal of a number of partitions, the removal of practically all 


the plaster, and the incorporation of an entirely new electric system through- 


out the whole building. : 

Q. Now was that just the first floor you are speaking of or the entire 
building? A. I was speaking of both. On the first floor, specifically, I 
mentioned the. fact that certain partitions had to be removed. But the 
electrical work had to be replaced throughout the whole building. 


ta) Q. Has there been any completion of this, have any portions of this 
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been completed? A. The heating work has been completed. 

Q. When was that, sir? A. In theearly part of 1957. 

Q. Do you have any idea when the remodeling will be completed? 
A. For the whole building? 

Q. When it will be available for occupancy by the University? 
A. Well, the plans for the upper floors are now in the hands of the Dis- 
trict Building for permit and as soon as the permit is issued for the rest 
of the floors, why, the work should be completed within, I would say, a 
few months. 

Q. Other than the heating, I take it there is no other renovation 
that is actually completed, is that right, sir? A. That is correct. 

Q. I don't know whether you testified to this or not: Is there 


presently renovation in process now? A. Yes. 


Q. They are working on it now? A. Yes, they are working every 


day. 
THE COURT: How big a building is that? 
THE WITNESS: It is a four-story and basement building. 
THE COURT: What is the area of it? 
THE WITNESS: I don't know the exact area, but by apartments, 
there were four apartments on each floor, and they were good sized 


_ apartments, they were apartments that had for the most part two bedrooms, 
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kitchen, living room and dining room. That will give you some idea of 


the size. It is a good-sized building. 
BY MR. MOORE: | 

Q. Now you spoke of administrative offices and instructional pur- 
poses. Can you expand a little? What type of offices are actually going 
into the building? A. Well, the present plan is that the fourth floor of 
the building will be used for offices of the law school faculty, with a passage- 
way on the third floor between, connecting this building and Stockton Hall, 
the law school building. The third floor will be used for offices, faculty 
offices, and offices of the directors of certain research projects. The 
second floor is going to be used by the graduate counsel of the University; 
in other words, it will be the headquarters of all of the Ph. D. work that 
is'offered by the University; it will have the rooms where oral examina- 
tions are taken; there will be work areas for the Ph. D. candidates, where 
each one has his own cubicle, and a place to keep his books and reference 
materials. And also on that floor will be the offices of the graduate counsel, 
dean, assistant dean's offices and their secretary. On the first floor will 
27 be the offices of the alumni association, a they will be moved into 
this building, and we will also have on the first floor, our fund-raising 
organization and the offices of those persons who maintain student con- 
tacts, that is contacts with the various high schools and government offices. 


And the basement will be used for addressograph equipment and mimeograph 





machines. 
* 
BY MR. MOORE: 

Q. How large a crew is working on this building, would you say? 
A. At the present time ? 

Q. Do they maintain a steady number of workmen in the build- 
ing, would you say, at the present time? A. Thompkins has its staff 
in there -- you asked me the number of people they have ? 

Q. Workmen, yes, sir? A. That varies, of course, from day to 
day, but I would say the average they have in there is probably eight or 
28 ten. Now that does not include any of their subcontractors. They 
subcontract all of their major work such as plastering and painting and 
electrical, plumbing, all the major trades are subcontracted. 

Q. When was the building turned over to Thompkins for the pur- 
pose of beginning remodeling? A. I don't know the date of that. 

Q. As closely as you can, Mr. Herzog? A. I wouldn't hazard 
a guess as to the date they did their aon but as I pointed out before, 
the University did work itself in there with its own crews, before it was 


determined to turn this work over to Thompkins. 


Q. The heating operation, I take it, was not performed by Mr. 


Thompkins? A. That was performed under a contract issued by the 


University, and the University also had started the work of tearing out 
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the plaster on the various walls and taking out partitions before the 
contract was turned over to Thompkins. 

Q. Did this apply just to the first floor now? A. Yes. 

Q. What about the other floors? A. Well, the other floors, 
we have filed a permit with the District, and that should be issued very 
shortly. 

Q. Now, you say permit -- A. A permit for major work. Cer- 
tain minor work in there such as taking the plaster off the walls has been 
59 done throughout the whole building. : 

Q. Has Mr. Thompkins entered into a contract with the University 
for these remaining floors? A. Yes. : 

Q. And ‘has work begun on these? A. Yes. 

mE * * 
BY MR. MOORE: | 

Q. On 1629, is lot 804 in square 96 -- I believe you testified that 
it was being used and then later you testified it was being converted to 
a dormitory. Would you clarify that for me once again, sir? 

* x * | 

THE COURT: Is that being used now or is it in the process of con- 

version? That is what he wants. The question is whether it is being used 


now or in the process of conversion. 


_THE WITNESS: At the present time, as of today, in fact as of 
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September -- about the second week in September -- girls were actually 
living in the building. The University began the acquisition of this prop- 


erty last spring in cooperation with the Housing and Home Finance Agency, 


| and its College Housing Program to provide additional dormitory facilities, 


and on the basis of approval of a preliminary application that was filed 
with the Housing and Home Finance Agency, the University purchased 
7 this apartment house and immediately began the conversion of it. As I 
testified, we purchased this building on the 29th of May, and the follow- 
ing day the Munsey Trust Company, as the agent on this building, served 
thirty-day notice for all the tenants to vacate as of the 30th of June. 
77 BY MR. MOORE: | 

Q. Let me interrupt you there. You are speaking of 1957 or 
1956? A. 1957. May and June. 

* * * 

Q. When did all these -- you say there was an apartment house -- 
- when were the tenants out of the building? A. All of the tenants were 
- out of the building on June 30th, with the exception of twenty-three. 
| Q. twenty-three tenants? A. Yes. 

Q. When were they out of the building? A. All of them were 
out of the building by mid-July and the other three were out before the 
end of July. 


Q. July of 1957? A. Yes. 
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Q. How many tenants in all were concerned? A. My recollection 
is that there were ninety tenants. 

THE COURT: The work hadn't started on conversion? 

THE WITNESS: Work had started on conversion to the extent that 
we had secured the funds from the College Housing Program of the Housing 
and Home Finance Agency, and the architects were in the process of draw- 
ing their plans for the remodeling of the building and as soon as the tenants 
moved out, we started going into the building and removing the fixtures 
78 and that sort of thing. 

THE COURT: You haven't said when the actual work started. 

THE WITNESS: As soon as the first tenants -- 

THE COURT: But you don't give the date. July 1st-- 

THE WITNESS: The first tenants moved out of the building the 
latter part of May, and all of them, except 23, were out on the 1st of June, 
SO as soon as those tenants moved out around the first of June, we started 
preliminary work of getting the building renovated. 

MR. WIXON: May I suggest to your Honor that Mr. Herzog has 
talked quite a bit here but he never has come to the time when they got in 
that building and started to do some work. We would like to find that out 
if Mr. Herzog is willing to give the answer to the question. It is a simple 


question, it is a fact and ought to be stated. 


THE COURT: I want to keep always in mind it is the Petitioner's 
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burden to prove the facts sufficiently for exemption, if it is entitled to 
exemption. Go ahead. 
BY MR. MOORE: 

Q. Will you answer that question, please. When was the actual 
construction work begun on this building? A. it began in the early part 
of June, 1957. 

Q. This preliminary work, or this work that was begun in June, 
79 what type of work was that? A. The early part of June we began 
taking out all of the fixtures, recapoine the plumbing lines, and the develop- 
ment of the plans for the actual remodeling. 

Q. Itake it there were tenants still in the premises at that point? 
A. Yes. 

Q. What was the status of these tenants? I mean they had not 


vacated as had other tenants? A. That is right. But you see the build- 


ing was substantially vacated by the -- 


Q. (interposing) What I mean, Mr. Herzog, were these tenants 
allowed to stay under some agreement? A. No, they were not. They 
were given notice to be out on the 30th of June and they remained in 
the building after the 30th of June by sufferance. 

Q. Did they vacate on their own accord after the 30th of June? 

A. After the 30th of June, the rest of the tenants vacated 


veluntarily, we thought we were going to have to resort to legal means 
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to get the last one out, but he left voluntarily. 

Q. To whom did these persons pay their rent? A. The rents 
were paid to the Munsey Trust Company as our agent. 
80 Q. For the University? A. Yes. 

Q. Does that include these persons that stayed, remained, did 
they pay rent to Munsey Trust? A. It is my recollection that they did 
not pay rent after the 30th of June. 

Q. Was there any attempt to obtain rent from these persons? 
A. My recollection is that there was no attempt made to collect rents 
from them. 

Q. I underatand the place is now occupied as a dormitory. 
A. The building is being occupied as a dormitory, yes. The girls moved 
in the second week in September. : 

* * * 

81 Q. Has there been continuous work in this building since somes 
time in June? Has Thompkins maintained a crew at the building? A. 
I should say so. It was a Herculean job to have the building ready by the 


12th of September. 


Q. AmIcorrect, is that Mr. Thompkins that has been doing the 


conversion from the beginning. A. Yes. 


* * 





BY MR. MOORE: 
82 Q. Where is that building located, Mr. Herzog? A. That is on 


the southwest corner of 22nd and H Streets, and it is known as 736 - 


22nd Street. At the present time, it is called Dolly Madison Hall and it 
was formerly calied the Flagler. 

Q. How large a building is that? A. It is an eight-story and 
basement building, and it has -- it will take an occupancy of 192 girls. 


Q. It will accommodate 192? A. Yes. 


oe x * 
Washington, D. C. 
February 10, 1958 


Pursuant to adjournment, the above matters came on for hearing 


at 10:00 a.m. 


* * 
DIRECT EXAMINATION 


BY MR. EUWER: 
Q. With respect to Docket 1626, Mr. Herzog, which involves 


Square 102, lot 39 -- 
THE COURT: (Interposing) Is that the one where an apartment 


was converted? 





THE WITNESS: Yes. 
* * * : 
Q. Mr. Herzog, when was that property acquired? 
* * * 
THE WITNESS: Square 102, lot 39 was acquired on July 30, 
1956. 
a * bd 

Q. Now then, describe for the Court, Mr. Herzog, what, if 
anything, the University did with respect to that property from that 
date on? 

a 2 x * 

THE WITNESS: Well, on the 17th of October we secured an 
occupancy permit to use the building for office purposes. 

On the 18th of October we issued a purchase order for the 
furnishing and installation of asphalt tile floor for the entire building 
at a cost of $4420. 

On the 19th of November, 1956, we issued a purchase order 
for the removal of wall paper throughout the whole building, and the 
painting of the entire interior at a cost of $8, 804. 

On the 15th of November, 1956 we issued an order for the 


pointing up of the outside brick walls. 


On the 5th of December, 1956, a partial payment was made 
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to William G. Gilliam Company for disconnecting the fixtures in 17 
106 apartments, capping all water and waste lines and installing a 
toilet in a fourth-floor apartment, the removal of a toilet on the first 
floor, disconnecting the water tower on the roof and relocating lines, 
disconnecting fire lines in hallways and capping off lines in the roof. 
* x * 
BY MR. EUWER: 

Q. Mr. Herzog, are you familiar with what was done with re- 
spect to the construction in this building? A. Iam. 

Q. How did that knowledge come to you, how did that information 
come to your knowledge? A. Well, first, Iam responsible for the execu- 
tion of this work, the work was all done under my direction. The references 
which I am making here and for which I have copies are orders and bills 
taken from the files of my office, again all of which Iam responsible for. 

Q. And in addition to the bills, did you personally have knowledge 


of this work? A. Ihave followed the work personally. 


THE COURT: You have a bill there for certain work done, the 


last bill you read, from someone for work that has already been done in 
December 1956. Will you refer to that bill, the last one you testified 
about. 

THE WITNESS: The last one is a requisition approving the pur- 
109 chase on a partial billing basis of $360.53 to William G. Gilliam 
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Company and I read the items that were covered. 
THE COURT: That was purely prospective ? 
THE WITNESS: This was actual billing, actual payment to this 
company of $360. 
THE COURT: Was the work done before that bill was rendered? 
THE WITNESS: That is correct. This bill was rendered on the 
Sth of December, 1956. 
.THE COURT: All right. 
THE WITNESS: Now the next item I have here is the payment 
for the erecting of scaffolding and it is dated December 12, 1956. 
* * * 
110 MR. EUWER: Would you proceed to identify the rest of these 
documents ? 
THE WITNESS: Well, the next two, there is one on December 
12, 1956 to William Gilliam Company in the amount of -- 
THE COURT: (Interposing) Dog't tell us the contents. 
THE WITNESS: And this is an order to furnish all labor, material-- 


THE COURT: (Interposing) That speaks for itself. It isan order? 


THE WITNESS: It isa purchase order. 


THE COURT: It isn't a bill for work already done? 
THE WITNESS: This is an oPder to do work. 


* * * 





114 BY MR. EUWER: 

Q. Mr. Herzog, do you know of your own knowledge, if it was 
done, when the work described in these purchase orders was accomplished? 
A. All of the work described in those purchase orders was completed prior 
to June 30, 1957, with the exception of the orders for interior painting and 
for the laying of asphalt tile on the floors. 

But the work, all the rest of the work, was completed prior to 30 
June 1957. 

Q. Do you know when the building was actually occupied? A. Well, 
the building is still in the process of alteration, alterations are still taking 
place. 

THE COURT: He didn't ask you that. He meant when it was occupied 
at all, didn't you, Mr. Euwer? 

BY MR. EUWER: 
Q. Has it been occupied at all? A. In what way? 


Q. Are there any activities of the University being conducted in 


the building? A. There are no activities other than getting the building 


ready for use for University purposes. 
THE COURT: You mean it is still in the course of alteration? 
115 THE WITNESS: Yes, sir. 
BY MR. EUWER: 


Q. Now with respect to Docket 1629, that would be Square 56, 
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lot 840, when was that property acquired? A. Square 56, lot 840 was 
purchased on May 29, 1957. 


= * * 


116 Q. Mr. Herzog, would you identify those papers which I now 


hand you ? 
* * * | 

A. It is a letter from the architectual firm of Faulkner, Kings- 
bury and Stenhouse relative to the plans for the remodeling of the Flagler 
Apartments for use as a woman's dormitory. 

Q. What is the next document? A. The next is a plan of it, a 
typical floor plan that refers to the previous letter. The next letter is 
dated April 25, 1957, from the architectual firm of Faulkner, Kingsbury 
and Stenhouse addressed to Mr. Warren Stewart,.Chief of the Engineering 
Department of the District Building, relative to an understanding as to 
the requirements of the District for the University to use this apartment 
house as a dormitory. : 

* * ok 
117 THE WITNESS: The next communication is a letter from the: 
architectual firm of Faulkner, Kingsbury & Stenhouse dated May 15, 1957 
enclosing revised plans for the remodeling of the Flagler apartments as 
a women's dormitory and the revised plans are attached. 


.The next communication is a letter, a three-page letter, from the 
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Charles H. Tompkins Company, addressed to me as Treasurer of the 


University, covering inspections made of the building by heating, plumb- 


| ing and electrical contractors and advising us of the condition of the 


building and the work to be done to convert this building to use as a 
women's dormitory. 

And the last letter is a communication from the architects, again 
addressed to me under date of February 5, 1958, in which they certify -- 

* * * 
THE WITNESS: It is a letter certifying as to work which they 
did on the plans of the building in the months of May and June 1957. 
* * ae 
VOIR DIRE EXAMINATION 
BY MR. MOORE: 

Q. Has there been any work done on this particular building, 
| Mr. Herzog? A. On Flagler Hall? 

Q. Yes. A. At what time? 

Q. As of July 1, 1957? A. Had any work been done? 

Q. Yes, sir. I notice there are no bills here, bills or contracts 
or anything along that line. A. The only work that had been done prior 
to June 30 was preparatory work, getting ready to actually get started 
on alterations. 


Q. Then as these letters indicate, would you say it was more or 
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less in the planning stage at that time? Would that be a fair statement? 
A. We were in the stages of doing such work as is customary prior to 
the actual placing of workmen on the job to commence activities. 

Q. But had there been any purchase orders like we had in the other 
case issued? A. No. 

Q. And no contracts as such entered into? A. No, except with 
119 the architect, this work. 

Q. Are these the gentlemen I have here in the letter? A. That's 
right, Faulkner, Kingsbury and Stenhouse. | 

& x * | 

121 THE COURT: My recollection is that you testified that as soon 
as you acquired this property, you gave notice to the tenants to leave? 


THE WITNESS: That is right. 


~. THE COURT: And all except a small number left the property 


before July 1? | 
122 THE WITNESS: That is correct. I testified that 30-day notices 
to vacate were served on all the tenants on the 31st of May, which would 
mean that legally they should have been out of the building by the 30th of 
June. On the 30th of June there were still 23 tenants in the building -- 
THE COURT: Out of how many? 
THE WITNESS: Out of approximately 85 tenants. All except 
3 had moved by mid-July, and the last person was out of the building 
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_ prior to the 30th of July. 


THE COURT: Am I correct in understanding your testimony 


to be that no work was done on this building, and I mean physically, 
until after July 1, 1957? A. That is correct. 

THE COURT: When did the work start? 

THE WITNESS: The work started in the early part of July. I 
checked that with the contractor and because it was subsequent to the 
ist of July, I didn't have a record of that made, but I could get it if 
you would like. 

THE COURT: No, that is all right. When was it occupied? 

THE WITNESS: It was occupied approximately the 12th of 
| September, 1957. 

THE COURT: All of it, or just part? 


THE WITNESS: Half of the building was occupied at that time. 


* * * 
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[Only such portions of the Findings of Fact, Opinion 

and Decision of the District of Columbia Tax Court 

as pertain to the cases on appeal to this Court are in- 

cluded in the following Excerpts. The matters deleted 

pertain to other cases not involved in this appeal. ] 

DISTRICT OF COLUMBIA TAX COURT 
FILED 
Mar. 11, 1958 

EXCERPTS FROM FINDINGS OF FACT AND OPINION 

The petitioner here appeals from the assessments of real estate 
taxes assessed against improved and unimproved real property owned by 
it. It claims that the property is exempt, because the improved property 
is operated by it, and the unimproved is reasonably required and actually 
used in the carrying on of its activities and purposes. 

Findings of Fact 
General 

1. The petitioner is a corporation. It conducts a university which 
is not organized or operated for private gain, and which embraces the 
generally recognized relationship of teacher and student. It also conducts 
a hospital on a non-profit basis. 

2. The principle educational facilities of the petitioner are 


located in downtown Washington in the District of Columbia, bordered 


roughly by Pennsylvania Avenue, 20th Street, F Street and 24th Street, 


Northwest. 
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3. The petitioner has an enrollment of between ten and eleven 
thousand students and a staff of about two thousand individuals, a large 
number of whom commute to and from the petitioner's facilities in 


privately owned automobiles. 


me * a 


132 8. The taxes here involved are real estate taxes for the fiscal 
year ending June 30, 1958. All of the real estate here involved is owned 
by the petitioner. 

9, There is no controversy as to valuation of the real property 
involved. 


10. The proceedings were filed on November 26, 1957. 


*x * * 


Docket No. 1626 
Lot 39, Square 102 
20. On July 1, 1957, the petitioner was the owner of Lot 39 in 

Square 102, which was formerly an apartment building. It was acquired 
in the fall of 1956, and after that time and on July 1, 1957, it was in the 
process of being converted into an office building containing office space 
for its Alumni Office, Office of Educational Counselling, Office of Univer- 
sity Development and for other functions of the petitioner as an educational 
institution; upon completion of such conversion the building will be actually 
used for carrying on the activities of the petitioner as indicated. 


21. On September 1, 1957, the Assessor assessed a real estate 


tax against the above-mentioned lot for the fiscal year ending June 30, 
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1958, in the amount of $1,724.72. The taxes have not been paid. 
* * * 
137 Docket No. 1629 
Lot 840, Square 56 
40(a) Lot 840, Square 56 was formerly an apartment house building, 
known as Flagler Apartments. In the early part of 1957, the petitioner 
entered into a contract to purchase the property. Title thereto was trans- 
ferred by deed to the petitioner on May 29, 1957. At that time the apart- 
ment building was occupied by about 90 tenants. On May 31, 1957, notice 
to quit the premises in 30 days was given to the tenants, all of whom, with 
the exception of 23 tenants quit the premises prior to June 30, 1957. All 
tenants had quit by the last part of July, 1957. 
(b) Between the date of the purchase contract and the date of 
the deed the petitioner entered into arrangements with the Charles H. 
Tompkins Company, which was then, had been and still is the general 
contractor for all construction done by or for the petitioner, for the re- 
modeling of the apartment building into a dormitory for female students; 
caused an inspection to be made by the several building trades to determine 
what structural repairs and improvements were needed; and entered into 
a contract with architects for original and amended plans, and received 


the same from the architects. 


(c) Actual work of remodeling was not commenced until after 
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July 1, 1957, that is to say, about the time all of the tenants had quit 
possession of the apartment building. 

(d) The remodeled building was occupied by students about the 
middle of September, 1957. 

41. A reasonable charge is made of the students occupying quarters 
in the converted building. 

42. On September 1, 1957, the Assessor assessed a real estate 
tax against Lot 840 in Square 56 for the fiscal year ending June 30, 1958, 
in the amaunt of $4,994,52. The taxes have not been paid. ~ 

* * * 
Opinion 

The taxes involved in these proceedings are real estate taxes for 
the fiscal year ending June 30, 1958, assessed against certain improved 
and unimproved real property belonging to the petitioner, a non-profit 
educational institution. The petitioner contends that the several pieces 
140 of real property are exempt from taxation in the District of Co- 
lumbia by virtue of either Section 47-801la(j) or 47-801a(r)(1), District of 
Columbia Code, 1951 Edition, which respectively, exempts the real prop- 


erty following: 


(j) Buildings belonging to and operated by schools, 
colleges, or universities which are not organized or 
operated for private gain, and which embrace the gener- 
ally recognized relationship of teacher and student." 


* * * 
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"(r)(1) Grounds belonging to and reasonably required 

and actually used for the carrying on of the activities and 

purposes of any institution or organization entitled to ex- 

emption under the provisions of sections 47-801a to 

47-801f." | 

The petitioner is a university not organized or operated for private 
gain and embraces the generally recognized relationship of teacher and 
student. The improved property involved is owned and operated by the 
petitioner in connection with its university. The unimproved or vacant 
ground involved belongs to the petitioner and is reasonably required and 
actually used in carrying on the activities and purposes of the petitioner 
as a university of the character above described. | 

ak * 

142 Docket No. 1626 | 

Lot 39 in Square 102. This property was formerly an apartment 
building. It was acquired in the fall of 1956. Immediately thereafter the 
petitioner began the conversion of the building into an office building for 
several of its administrative departments. On July 1, 1957, the work of 
remodeling was still in progress. While the work or remodeling was still 
in progress, parts of the building had been occupied by one or several of 
the departments and was being used to carry on the activities of the 


petitioner's university. : 
The question arises as to whether it can be said to be "operated" by 


the petitioner within the meaning of Section 47-801a(j) of the Code, which 
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exempts real property "belonging to and operated by" universities. This 
Court has held that if on the tax date (here July 1, 1957) property belonging 
143 to a favored institution is dedicated or committed to operation or 
use by the commencement of the construction of a suitable structure, it 


can be said to be “"operated"by the owning institution and entitled to 


exemption. In George Washington University v. District of Columbia, 


Docket No. 1345, the rule was stated as follows: 


"It has been held by ‘the weight of authority that if on 
the tax date, if that is the test, or if during the tax year, 
where that is the test, property belonging to religious, 
educational and charitable institutions in good faith is 
being prepared for a favored use, that is to say, one which 
would entitle the institution to exemption, the property is 
exempt, although it may not be actually so used for some 
time thereafter. Such cases ordinarily involve the con- 
struction of a building which is intended for the favored 
use immediately after its completion. The majority of 
cases have held that under such circumstances the prop- 
erty is exempt. El Jebel Shrine Ass'n. v. McGlone, 93 
Colo. 334, 24 P. 2d 108; New England Hospital v. Boston, 
113 Mass. 518; Trinity Church v. Boston, 118 Mass. 164; 
Children's Hospital, 82 Pa. super 196; Dougherty v. The 
City of Philadelphia, 112 Pa. super 570, 172 A.177; 

Tae aE v. State Tax Commission, 39 N. 419, 48 P. 2d 
e of Hibbing v. The Commissioner, 217 Minn. 
528, vie W. 2d 923." 


The Court sees no reason to disturb that ruling and adheres thereto in so 
far as Lot 39 in Square 102 is concerned. 
ak % 
Docket No. 1629 
Lot 840 in Square 56. This property was formerly an apartment 
building. In the early part of 1957 the petitioner entered into a contract 
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to purchase the property with a view to converting it into a dormitory for 
female students of its university. It was conveyed the legal title by deed 
dated May 29, 1957. Between the dates of the contract of purchase and the 
deed the petitioner began preparation for remodeling the building by con- 
tracting therefor with Charles H. Tompkins Company and having architects 
prepare original and amended plans for the remodeling. It also had made a 
check of the building by the various building trades to determine just what 
repairs and the like would be necessary. As soon as it acquired the legal 
title it caused all of the tenants in the apartment house, number-about 90, 
to be notified in writing to quit possession of the premises in thirty days 
after the notice. All of the tenants, except 23, did actually quit possession 
by June 30, 1957. The remainder left the premises about the middle or end 
of July. Immediately thereafter the work of remodeling began, and still 
continued as of the date of the hearing herein. In September, female stu- 
dents moved into the part of the building wherein remodeling had been com- 
pleted. | 

The question presented in this case and in respect of Lot 840 in 
Square 56 is somewhat different from that raised in Docket No. 1626 and in 
respect of Lot 39 in Square 102 which is involved therein. In that case the 
work of remodeling had actually commenced and was in progress on the tax 
day, July 1, 1957. Here, while it is true that upon acquiring its interest 


in Lot 840 in Square 56 the petitioner acted with reasonable speed and con- 
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sistently with a bona fide intention to convert the building into a dormitory, 


146 the actual work of remodeling did not commence until some time in 


the middle or latter part of July, 1957. In the earlier case, Docket No. 


1626, the Court has held that inasmuch as the property involved therein was 
dedicated or committed to use as an office building by the commencement of 
the remodeling work as of July 1, 1957, the property was exempt on that 
date and the tax for the ensuing fiscal year was invalid. The question which 
naturally presents itself is: Does the fact that in this case the actual work 
did not commence until after the tax day make any difference or requires 
that the Court hold that the property here involved was not exempt as of 
July 1, 1957, and that the tax for the ensuing fiscal year was valid? 

When it is considered that the property was acquired within a very 
short time before July 1, 1957, when it was full of tenants who had to be 
removed before remodeling could be done, and that the petitioner acted 
promptly in taking the necessary steps preparatory to the commencing of 
the actual work, it would seem that the dedication or committment of the 
property to use as a dormitory began before July 1, 1957; and that it was 
on that date being "operated" by the petitioner as that term is meant in 
Section 47-801a(j) of the Code. Certainly it was that the property was no 
longer held to produce rent or revenue or for any commercial purpose, or 
for any purpose other than that related to the activities and purposes of the 
petitioner as an educational institution. 


x * 
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Conclusion | 
For the reasons above-stated the Court holds that there were 
erroneously assessed against the hereinafter mentioned lots of ground in 
the District of Columbia belonging to the petitioner real estate taxes for 
the fiscal year ending June 30, 1958, and in the amounts as follows: 


Docket No. Lot Square Amount 
1, 724, 72 


149 1629 $4, 994. 52 

It is further held that the real estate taxes erroneously assessed 
against the aforesaid lots and involved in these een must be can- 
celled. | 


Decision will be entered for petitioner. 


/s/ Jo. V. Morgan -— 
Jo. V. Morgan, 
Judge. 


* * | * 


DISTRICT OF COLUMBIA TAX COURT FILED 
Mar. 11, 1958 


DOCKET NO. 1626 
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DECISION 

This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is by the Court, this 11th day of March, 1958, 

ADJUDGED AND DETERMINED, that a real estate tax for the fiscal 
year ending June 30, 1958, in the amount of $1, 724. 72, assessed against 
Lot 39 in Square 102, Washington, D. C., belonging to the petitioner, was 


erroneously assessed and is hereby cancelled. 


/s/ Jo. V. Morgan 
JO. VY. Morgan, 
Judge. 


* * * 


DSTRIT OF COLUMBIA TAX COURT FILED 
Mar. 11, 1958 


DOCKET NO. 1629 
DECISION 
This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is by the Court, this 11th day of March, 1958, 


ADJUDGED AND DETERMINED, that a real estate tax for the fiscal 


year ending June 30, 1958, in the amount of $4,994.52, assessed against 


Lot 840 in Square 56, Washington, D.C. , belonging to the petitioner, was 


erroneously assessed and is hereby cancelled. 





39 


* ek 


/s/ Jo. V. Morgan 
Jo. V, Morgan, 
Judge. 


: : 
DOCKET 


Proceedings Memorandum 


‘Real Estate Tax 
$1, 724. 72 
26 Petition filed, Assessor, Corporation Counsel 
and Attorney for Petitioner served. i 


Hearing setfor Feb. 3. Corporation Counsel, 
Attorney for Petitioner and Assessor served 
with notice of hearing. | 


Hearing - Douglas Moore for District. 


Second Hearing - Douglas Moore for District. 


Findings of Fact, Opinion & Decision, | 
Finance Officer, Corporation Counsel and 
Attorney for Petitioner served. 


Petition for Review filed by Respondent - 
Certificate of service. | 


Respondent's Motion to Extend the Time for 
Filing Record on Appeal and Docketing Apes - 
Granted - Certificate of Service. : 
Designation of Record - Certificate of Se 


Order for Delivery of Original Exhibits. 
Certificate of Service. 
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* * 
Docket No. 1629 


DOCKET 


Proceedings Memorandum 


Real Estate Tax 
$5, 443. 38 


Petition filed, Assessor, Corporation Counsel 
and Attorney for Petitioner served 


Hearing set for Feb. 3. Corporation Counsel, 
Attorney for Petitioner and Assessor served 
with notice of hearing. 


Hearing - Douglas Moore for District. 


Second Hearing - Douglas Moore for District. 


Findings of Fact, Opinion & Decision, 
Finance Officer, Corporation Counsel and 
Attorney for Petitioner served. 


Petitionfor Review filed by Respondent - 
Certificate of Service. 


Respondent's Motion to Extend the Time for 
Filing Record on Appeal and Docketing Appeal- 
Granted - Certificate of Service. 

Designation of Record - Certificate of Service. 


Order for Delivery of Original Exhibits - 
Certificate of Service. 


ste 








Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 14,520 and 14,521 


District oF COLUMBIA, PETITIONER 
| 
Vv. 


THe Grorce WasHINcTON UNIVERSITY, RESPONDENT 


Petitions for Review of Decisions of the 
District of Columbia Tax Court 


Decided December 4, 1958 


Mr. Henry E. Wizon, Assistant Corporation Counsel 
for the District of Columbia, with whom Messrs. Chester 
H. Gray, Corporation Counsel, Milton D. Korman, Prin- 
cipal Assistant Corporation Counsel, and Douglas H. 
Moore, Jr., Assistant Corporation Counsel at the time the 
brief was filed, were on the brief, for petitioner. 


Mr. Cary M. Ewwer, with whom Mr. T. Howard Duckett 
was on the brief, for respondent. — 


Before Wusur K. Miter, Bazztow and Burcer, Cir- 
cuit Judges. 


Per Contam: Prior to the aseamaricat day of July 1, 
1957, the George Washington University had purchased 
two buildings which required remodeling before they 
could be used for university purposes. On that day, 
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the alteration of one of the buildings was actually in 
progress, and on the other preliminary work was being 
done which was necessary to prepare it for remodeling. 

The District of Columbia Tax Court held applicable 
the provision of § 47-801a(j), D. C. Cove (1951), which 
exempts from taxation “Buildings belonging to and op- 
erated by” institutions such as George Washington Uni- 
versity. The District of Columbia appeals. 

We find no error. | 


Affirmed. 
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STATEMENT OF QUESTION PRESENTED 
Did the District of Columbia Tax Court decide correctly 
that two buildings owned by George Washington Univer- 
sity were ‘‘operated by’? the University and hence exempt 


from District real estate taxes when on the J uly 1 tax 
date construction was in process to adapt them for use 
as dormitories and where they were shortly thereafter 
used as dormitories by the University? 
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The Tax Court properly decided that buildings 
owned by respondent university and in the process 
of being adapted for operation as dormitories on 
the tax date were ‘‘operated’’ by the university 
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exemption under the statute involved 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or Cotumsi Crecurr 


Nos. 14,520 and 14,521 


DISTRICT OF COLUMBIA, Petitioner 
v. 


THE GEORGE WASHINGTON UNIVERSITY, 
Respondent 


On Petition for Review of Decisions of the District of 
Columbia Tax Court 


BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 
The district’s statement of the case is substantially ac- 
curate. However the statement fails to indicate fully the 
extensive nature of the adaptative work being performed. 


In the case of 2000 H Street, Northwest, the record dis- 
closes exhibits consisting of six pages indicating repair 
forms and orders for work underway in the amount of 
$16,887.76 (Pet. Exh. 7A thru 71, Docket No. 14520). 
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In Docket No. 14521 Petitioner’s Exhibit 8A through 8F 
consists of nine pages including extensive architectural 
plans, layouts, and estimates commenced in April of 1957, 
with actual drawings and specifications (Pet. Exh. 8-9) 
begun on May 4, 1957, and completed May 14, 1957, with 
the exception of some revisions in May and June 1957. 


SUMMARY OF ARGUMENT 


The decisions of the Tax Court in exempting the uni- 
versity buildings in question, under construction for adap- 
tation to an admittedly exempt operation on the tax date 
of July 1, 1957, were entirely proper. The Tax Court’s 
decision is fully supported by the weight of authority in 
state court decisions throughout the country and by the de- 
cision of the District Court and of this Court in District 
of Columbia v. Young Mens Christian Association, 95 US. 
App. D. C. 179, 221 F. 2d 56. The Contention of the Dis- 
trict that the exempting statute should be strictly con- 
strued has no application to the cases here involved. 


ARGUMENT 


THE TAX COURT PROPERLY DECIDED THAT BUILDINGS 
OWNED BY RESPONDENT UNIVERSITY AND IN THE 
PROCESS OF BEING ADAPTED FOR OPERATION AS DORMI- 
TORIES ON THE TAX DATE WERE “OPERATED” BY THE 
UNIVERSITY AS OF THAT DATE AND ENTITLED TO REAL 
PROPERTY TAX EXEMPTION UNDER THE STATUTE IN- 
VOLVED. 

The District complains that buildings owned by a tax 
exempt university and in the process of conversion to dor- 
mitories on July 1 are not exempt from real property taxes 
in the District of Columbia even though the buildings were 
on that date intended to be operated for purposes which 
were unquestionably exempt and were, in fact, so operated 
shortly after July 1. The two buildings involved were 
apartment houses, and the work being done on July 1 was 
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the necessary structural and incidental changes to con- 
vert them into dormatories for women students. 


The District of Columbia Tax Court held that at this 
time the buildings were dedicated to a favored operation 
and hence ‘‘operated’’ by the university and exempt from 
District of Columbia real property taxes (J. A. 33). The 
District contends that the tax exemption statutes are to 
be construed strictly and that, because of that rule of con- 
struction’ and some cases in other jurisdictions, the exemp- 
tion granted was improper. 


As to the asserted strict rule of construction, it should 
be noted that in no case is a device to aid construction an 
end in itself. As this Court has said: 


‘While tax exemption statutes should be strictly con- 
strued, that principle does not justify the interpolation 
of such qualification into a statute, clear in its mean- 
ing, for the purpose of defeating the privilege 
granted.’’ District of Columbia v. Mt. Vernon Semi- 


nary, 69 U. 8. App. D. C. 251, 254, 100 F.2d 116, 119 
(1938) 


And, further, the proper approach to construction of 
such statutes has always been that: 


‘‘The rule of strict construction does not relieve the 
court of the duty of interpreting the exemption by the 
ordinary rules of construction in order to carry out 
the intention of the legislature, and does not apply 
where there is no language in the act justifying or 
requiring construction. A fair and reasonable con- 
struction of the statute or contract must always be 

1 Washington Chapter of the American Institute of Banking v. District of 
Columbia, 92 U. 8. App. D. C. 139, 141, 203 F. 24 68, 70 (1953). Apparently 
in no other case has this court had occasion to note again this philosophy 
as applicable to a university although the District has frequently urged it 
in a number of appeals to this court. 

Cf. Brief for Petitioner, District of Columbia v. George Washington Uni- 
versity, Docket Nos. 12,290 through 12,293; District of Columbia v. George 
Washington University, Docket Nos. 13,386 and 13,389; District of Columbia 
v. Church of the Pilgrims, Docket No. 13,385. 
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adopted giving the language used its ordinary mean- 
ing and i 


taking into consideration the p and 
spirit of the exemption as well as the public policy, 
entertained at the time and history of the times when 
the statute was passed.’’ 2 Cooley, The Law of Tazx- 
ation (4th Ed. 1924, p. 1416-1417). 


Aside from general considerations it should be pointed 
out that some doubt may well exist that the applicability 
of such a canon of construction is applicable where a uni- 
versity is concerned. As the United States District Court 
for the District of Columbia has said recently: 


“Statutes providing for exemptions from taxation 
of educational or similar organizations, unlike other 
tax exemption statutes, are to be construed liberally. 
Helvering v. Bliss, 293 U. S. 144, 55 S. Ct. 17, 79 L. Ed. 
246; Falkner v. Commisstoners, 1 Cir., 112 F.2d 987, 
United States v. Proprietors of Social Law Library, 1 
Cir. 102 F. 2d 481; Cochran v. Commissioner, 4 Cir. 78 
F.2d 176; Roche’s Beach, Inc. v. Commissioner, 2 Cir. 
96 F.2d 776; Bohemian Gymnastic Assn. v. Higgins, 
2 Cir. 147 F.2d 774, 777, and cases cited therein.’’ 
Young Mens Christian Assn. v. District of Columbia, 
124 F. Supp. 449, 452 (D. C. 1953) aff’d 195 U. S. App. 
D. C. 179, 221 F.2d 56 (1956) 


The District further asserts that state court cases sup- 
port their contentions.’ It is true that under some state 
statates which posit exemption on ‘‘use’’ of property some 
state courts have said that an uncompleted building is 
not exempt. This seems to be the case in California and 
New Jersey as the cases cited by the District’s brief in- 
dicate.” 


1 Brief for Petitioner p. 15. 


2It is suggested by the District’s brief that Ohio also follows this view. 
That Ohio no longer follows such a view seems clear. Application of Mag- 
netic Springs Foundation, 134 N. E. 2d 152 (Supreme Ct. Ohio 1956). 
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It should be here noted that most of the state court cases 
cited in support of the District’s.contention construe state 
statutes with substantially different exempting language. 
In most of these cases construction of the word ‘‘use’’ or 
words ‘‘actual use’’ are at issue. For example, the New 
Jersey and California cases are in this category. The 
words ‘‘use’’ and ‘‘operate’’ are not, of course, synony- 
mous either lexicographically or legally; and the Congress 
in employing the word ‘‘operated’’ did not so intend (Infra, 
p. 8). 


Aside from New Jersey and California, other state courts 
hold highly different views. 


The Tax Court in its opinion (J. A. 34) has cited cases 
in Colorado, Massachusetts, Pennsylvania, and Minnesota, 
all of which follow a different, and we contend, the proper 
view.’ In addition New York and Indiana seem to follow 
this view. Re Miriam Osborn Memorial Home Assn., 140 
N. Y. Supp. 786 (1912); Mehne v. Dillon, 151 N. EB. 143 


(Ind. App. 1926). 


But there seems to be no need for a jurisdictional nose 
count (although, as the Tax Court points out (J. A. 34) the 
weight of authority favors exemption) for the issue seems 
to have been resolved in the District of Columbia not only 
by the District Court, but by this court by its affirmation 
of YMCA v. District of Columbia, 124 F. Supp. 449 (1953), 
aff’d 95 U. S. App. D. C., 179, 221 F.2d 56 (1955). 


1% Jebel Shrine Ass’n Vv. MoGlone, 93 Colo. 334, 26 P. 2d 108; New 
England Hospital v. Boston, 113 Mass. 518; Trinity Church v. Boston, 118 
Mass. 164; Appeal of Childrens Hospital of Philadelphia, 82 Pa. Super. 196; 
Dougherty v. The City of Philadelphia, 112 Pa. Super. 570, 172 A. 177; 
Trustees V. State Tax Commission, 39 N. 419, 48 P. 2d 786; Village of 
Hidding v. Commissioner, 217 Minn. 528, 14 N.W. 2d 923. It should be 
noted that the Tax Court first held that property being prepared in good 
faith for a favored use was exempt in George Washington University v. Dis- 
trict of Columbia, D. C. Tax Court Docket No. 1345, decided March 17, 1953. 
The District did not complain of that decision nor has it, until now, sought 
to suggest that any other standard was either applicable or proper. 
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There the District Court, and subsequently this court, 
held exempt a YMCA building under construction under 
a statute exempting property for a period ‘‘during which 
such property was occupied and used by such association 
for its legitimate purposes.’’ The building was ‘‘in proc- 
ess of construction on the determinative date, which was 
July 1, 1942; it was not then occupied and used by plain- 
tiff.’’ (p. 451). 

In the course of its ruling the District Court had this to 
say: 


‘< As to the first construction, the Court feels that the 
ruling of Judge Goldsborough in passing on Defend- 
ants motion to dismiss is applicable and determinative. 
In support of said motion Defendant has made the 
contention that the property was not actually used for 
Plaintiff’s purposes on the tax date involved. Judge 
Goldsborough held as follows: 


‘This court feels that if the building had been used 
and was intended to have been used at the beginning 
of its construction entirely for YMCA purposes it 
[the contention] should have no standing in court. 
* * * I do not think there is anything in the conten- 
tion insofar as the fact that the building was in con- 
struction for YMCA purposes.’ ”’ 


In the circumstances, the court holds that, if the building 
was intended to be used for YMCA purposes, the portion of 
said building so intended to be used was actually used in 
the work of the YMCA at the time of assessment.” 
(p. 451-453). 


The District appealed from this decision, and this court 
held that that portion of the building then under con- 
struction was exempt despite the contention of the Dis- 
trict that the exemption ‘‘must fail because the building 
could not be occupied and used while it was being built.’? 
District of Columbia v. Young Mens Christian Assn., 95 
U.S. App. D. C. 179, 182 (1956) 
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The District in its brief in the YMCA case urged pre- 
cisely the same point for which it now contends, including 
their familiar argument of strict construction, and pressed 
the same supporting authorities upon the court’ it now 
suggests as controlling. This court apparently rejected 
their contention then as we believe it should do now. 


Instead of the YMCA case, the District urges that ‘‘the 
controlling criterion is set forth in Bethel Pentecostal 
Tabernacle, Inc. v. District of Columbia (D. C. Mun. App. 
1954) 106 A.2d 143, 145,’’ 2 a 1954 decision of the Municipal 
Court of Appeals. There the appellant, a church, was en- 
gaged in cleaning up the property on the critical tax 
date preparatory to work to be done by a contractor, none 
of which appeared to have been done. In addition to 
another ground, the court held that the property was not 
exempt because it was not, in the language of the statute, 
being ‘‘primarily and regularly used by its congregation 
for public religious worship.’’* 


It should be pointed out that the statutory language in 
the Bethel case and the instant case are completely dif- 
ferent. There would seem to be no similarity between the 


1 Brief for Petitioner, pp. 23-28, No. 12243 U. 8. Court of Appeals for 
the District of Columbia Circuit, and at p. 26, Brief for Petitioner cites the 
following: First Baptist Church of San Fernando v. Los Angeles County, 
113 Cal. 2d 392, 248 P. 2d 101; Orthodor Hebrew Board of Education v. Tax 
Commissioner of Ohio, 155 Ohio St. 380, 98 N. E. 2d. 884; Young Mens 
Christian Assn. of' the Oranges v. City of Orange, 3 N. J. Misc. 404, 128 A. 
580; Borough of Longport v. Maz and Sarah Bamberger Seashore Home, 91 
N. J. Law 330, 102 A. 683; Institute of Holy Angels v. Borough of Fort Fee, 
80 N. J. Law. 545, 77 A. 1035; Young Womens Christian Assn. of Philadel- 
phia, Pa. v. Monmouth County Board of Taxation, 92 N. J. Law 330, 105 A. 
726; City of Philadelphia v. Overbrook Park Congregation, 171 Pa. Super. 581, 
91 A. 24. 310; Mullen v. Commissioners of Erie County, 85 Pa. 288; Dougherty 
v. City of Philadelphia, 112 Pa. Super. 570, 172 A. 177 and at p. 27; Society 
of Cincinnati v. Exeter, 92 N. H. 348, 31 A. 2d. 52. 


2Brief for Petitioner, p. 13. 
2D. O. Code (1951) § 47-108(a). 
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standard of ‘‘operated’’ and that of ‘‘primarily and reg- 
ularly used.”’ 


In this connection it must be noted that the District 
elsewhere in its brief (p. 12) attempts to suggest that the 
terms ‘‘use’’ and ‘‘operate’’ are synonymous, at least as 
far as their legal effect with respect to exemption.* 


That the Congress did not so intend seems clear because 
it specifically changed the standard for exemption to “‘op- 
erate”’ in the applicable provision of the current statute 
where under the earlier provision the standard had been 
that of ‘‘use’’. 


The provision in effect with respect to exemption for- 
merly stated that: 


‘*Property used for educational purposes that is not 
used for private gain shall be exempt from taxation, 
and all other property used for educational purposes 
shall be assessed es rae as other p ny apa 1s as- 

7-802 


sessed and taxed.”’ C. Code (1940) § 


The change was hardly imsignificant for, as the cases 
relied on by the District may suggest, the term ‘‘use’” in 
the law of tax exemption may have an identifiable conno- 
tation and may be a word of art by virtue of the decisions 
in which it has been construed. 


Therefore, neither reason or authority support the con- 
tentions advanced by the District. 


3 The authority for this suggestion is cited by the District as 29 Words and 
Phrases 143 (1958 Oum. Supp.). The cases there cited have no tar sig- 
nificance, being, in one case the construction of a contract and, in the other, 
the construction of an insurance policy. Even this source indicates the mean- 
ings as different. 
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CONCLUSION 


For the reasons hereinbefore stated the decisions of the 
District of Columbia Tax Court should be affirmed. 


Respectfully submitted, 


T. Howarp Duckerr 
Cary M. Evwer 
Attorneys for Respondent 
800 Tower Building 
Washington 5, D. C. 
Duckett, Orem & Curistie 
Of Counsel 





